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the profect file which includes an application for a
Tmingtion ander 38 M.K.5.4., Section £80-C of the Harural

T e
Besource Protectisn Act and an spplication iﬁf & Water Quality Certification
undsr Title IV, Sectisn 40L of the Federsl Water Pollutfon Conbrol Ace o Lhe

anmeey,  and other related materiais on file with rezard o the abovs

project, the Department fipds the following favts:
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PREJECT HISTORY

The Maine Cosstel Tome Program was appﬁavﬁ& un Beptember 36, 1679 by the
Faderal 0ffice of Comstal Zone Hanagement undsr Section 207 of the Soeastal
done Mansgement Acvt, as smended. Federal sctivitdies which affect land or
water rdsdurces in the Coastal Zone must be undertaken in & manper
consistent, to the meximum extent praciicable, with the reguiremsnts of
Haine's spproved Cosstal Zons lanegement %“Qﬁﬁaﬂ»

Z. In 8 latter dated ﬁp;ﬁm 48 LBBY. with an enclosad applicetion, ane Hewr
England Division ﬁn§inﬂ?fs as requested the Tepartment
conourrence with thedy eﬂﬁ%iﬁi@ﬁCy ﬂ@f#rmfn%i"~ﬁ Fursdant $o Mﬁkme 5
Coastal Zone Flan for maintenance iredging of the Lower Kemmehse River
Navigatlon Project.

d. This pr@}rct elen reguives Water Sua ify Gertificgtion ?&f@ﬁa?? to Bection
401 of the Federal Water Pollution Gofitrol det .

PROJECY DESCEIPTION

b, Ehe ”mip% ﬁi En@ tnesry ﬁrepqwnﬁ ?0 dwaé”@ 15U, 000 cubie yards of marerial
roject to restore the chapnel )

= ﬁutﬁmrlzm@ dimensions of the Hevig gation Proiscy
inclmﬁﬁg & c%a aﬁ? ?? feet desp av Mean Low Water (ML) and ar leawt 500
extending from the river mouth vto a point adjacent to the Bash
B proposed work consiste af.

g chatnied from the City of Bath to Boukii
ig yaurl&%w ?ﬁin% dea ig mhout 2500 feet Lgng and 800 fesr
dging was last pesformed st this location din 1983

3 the &réﬁg Foint Reach szt the
N Los dissosal ares is
L7 omar g dewnsbyr is 0.1 nauzicsl
mile lomg with depthe of &F
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DRERGING ARD ST 1 CHE 3

o jugu,w&ﬁwﬁmﬁ L] 3 ORI FALT AND QRDER

6.

{C)  Dredping of the mourh of the
known as Gosst Suard Beach),
wide ewcept widen
channal. Dredg

(D) Dispogal of the dredged mate #r oat
yard dismeter cironlar npearshore disposal site. The disposal site is about
U.é nautical miles south of Jacklknife Ledge in depths of 40 o 50 feas
thg ﬂent r {%? d@g??ﬁ% G 0B minutes
[

below MLIW. A buoy will be placed
wasty 43 aegy :
wirrle,

tE prior to skart of

The work will be performed by the Covermment cwned am%g@ﬁ dredge HMeFARLAND
duting a preposed twe to three waesk peried in September to Gctober of the
year that funds and the dredse becoms zeailabile,

4 hopper dredge vemoves matverial from the hottom by suction, lifting
sedimente through dragarms comnnected to the side of the vessel. Af the and
af the dragarme are dragheads which draw = sdurcy of bottom meterial and
water to the surface where It is discharged into the hopper.  As pumping
vontinues, the selid partioles a@tti@ Ipto the hopper whils the evoess
water passes overbossd through overflow troughs. After the hoppers ars
Full the dragarms sre rafsed and the dredgs provseds vo the disposal site
where the lvaded hopper is emptied through betvom opening doors. The doors
gre then clesed and the dredge returne to the dxeﬁgzmg.ar@a b repeat the
owele.

The Corps of Enginsers has not indicared ar what speed the barge or dredge
will be opersted during dredge spoil disposal opermtions or at whae
Location within the disvossl areass th grge or dradge will commence
disposal operavions. The Départment has found in the past on similar types
of projects that in order to avold a wide dispereal of spoile and
witespread sedimentat ion that ba rges or dredges should be st complete ciop
at the center of ¢ ﬂ*&pﬁQaﬁ erez prior Io disposal operations, snd remain
there aotil all material haz Been offloaded.

EXTISTING SITE GONDITIONS

8.

The proposed dredging snd disposal aress are nll below Mean Low Water, At
the Doubling Point Resach the ghoreline aiong the western slide i the
develaoped O 1LV af Bathy the szetarn side is the undeveloped northern tdo of
Aryowsic Island., The shoveline along the dispessl sive for thie dredging
area is heavily weooded and undeve Lopn

fi

#

nity of thes mouth of the River the

At thé dredging ares in the vie
s Lam Beach: the wmastsrn side is the
T

shoraline sleng the western g i
undeveloped Borth and South Sugarlicaf

SARD SUPPLY AND MOVEMENT

10,

The Phippsburg Conservation Cowmiscin 0T, ?ﬁ@ham Bearh ﬁ“gaﬁiaxiﬁm a1l
miterous regidents have submitied lefters gutbinin 1 the congarn that
averse srosional affect rpham Beach mey result frw? moving the dredge

spolls from the motuth of the River tp the Jachknife Ledpe disposal site,
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sand £rom the el sdiacent to the a%ﬁr@ifﬁe;
ercelonzl cyale ¢ Transporting the
the Kennehse Biver toe an arss sourh af I

sand from the irt:v@ ﬁ-a“”hﬂwm 3&&& r{d‘“f?&ﬁa*‘rﬁ wai
notes that the s ransport bha
of Pophan within a f@ﬁo@ﬁ H?ﬂ AmMoUnt ai ime, or, the sand mﬁy TRV e
shere by storm evernts snd be Iost amﬁmrmky from the system,

ik
[

- The Maine Geological Survey [(MGS) has reviewed the rroject and Dx. Fink's
comnents and comments that the strongest river curiehte are farthesourh
parallel to the river awxis. Siuce the river bed will ba loveled =at¥a§
thail excavated, what Busrgy sink' that is created will mGst probably b

£4 1%6 with river ottom sands rather than beach sands. Processes %@v&%w

sand on the river bed are not directly Yinked (in space and time) to those
aaisi g Dbeach and duns tﬁ&wlnﬁ nesr the hiph water mark. Based on side
8081 anﬁ grain size data, MSY suspects that the disposed eumd will stay in
the "sand eyeten’ f@iimwzﬁm digposal. It iz rhe oplwion of ME8 that the
dradging will not signliicently increass the erosien of Popham Besch.

13, "Man-nade causes of shorsline

]
= iding of ?QaﬁuaL structures and dredging activ rity
appesr tOMG ﬁ oty ?hdx bavavse the Popham Beach gystem ig
highly ¢ P difficult to predict, T
Haturs is is so &azg& that ir the future it ‘
ba JifF e Lo L&ms ahﬁa the relationskip hetween dredging
ard sh un the adiacent begch. No direct envirommentsl
g

Lon which may have resultsd from previs

Fo
Fig

&egraﬁ %lﬁﬁ ar ahar
g auation, s bEnodwn teo Moo,

of dredein

HABTTAT [MARINE RESOURCES

Y

14, The Departmsnt of Marine Resoursss {DMEY commsnts that:
(&Y Dired

gin
water gusli
1

g ha® 2 variety of shert term and lang term effects including:
£y @ﬁrdﬁaﬁL@? through an Incresse in total suspended splids and
piolegica al»ﬂifa? *ygen demand; marine animels and plamts are lost
through physical Lﬁmmva& stress indused mortal ity antt decressed
yru&uvf;v tys most dredged aress require periodic maintensnce adding to
cummlative impact. Dreds ging alsc results in direct Impag
fisheries when it occurs ar a time and wlaee coinelding
anedramous Lish runs; (2) lobeter diigration and w&@ﬁﬂxng*
spawning: and (4) inshore feeding of sahoeling £ighes,

/

(By IMEs Anadro
thers sre thres
speils dieposel
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FHIPESRURG, yxﬁ&@ﬁ?ﬁw& mhkﬁwb}” i BATH, MATNE - CQ%uJKRW’”E
DREDGING AND 520TLS i JOCERTIPIGATIO

L LB2BRT  hBn e N {GOR " ;OFINDING: op

(1) &Ghers this section of the
River from preposed riverine
disposal hat disposal of

dredged mute
riverine. 43

wenld negat
e

it would ha £ s # foint Beach from
Novembar Izt + 1 oy Ouring this tims, the dredped
maverial is disposed of ae the nears hér@ disposal site {zouth of
Jacknife Ledge) and nor at the riverins disposal site.

(2} Bmelt colonies exist in thies sertisn of the river From ?ﬁﬁ&mb@z
. .

3lst to the eng of February snd may be nagat -ively affected if dra ging
seeury during that time.

P Bluefish are wsually pressps during August the vough esrly Septembey
ted - w R I

& WE ooour from Janmuaw ¥ through Pebruary,

() DME notes that in erder to avoid ip MPECLY on anadromens Flsheries,
dredging and spoils dispossl shopld only cocur in this Doubling Poin:
Reach section of tha River b%a%%#w Q@paembar H0th to Doteber 10tH or

Haxch ist apd Agrll 30k, Uredging in the Deubling Point Bescow mEy
oceur between Hovember lgt L6 HMerch lst provided that dredge gpodl
disposed of only at the Jacknifs Ledge Disposal Site gnd not ar she

]

riverine dispossl site during this time.

fi

e

1,

(G} DME's Area Bio logist har reviewed the project snd believes the Lmpast
of the dredging se & mouth of the River will impact on lobster migration
and fighing. The adverse impacts an the lobgter fishery car be avoided by

dredging there between Novenberp betoamdl April SOth.

Based on the shove tinding of fact, the Deperiment makes the following
conciugions:

2ty will oot unreaso nEb Ly interfere with existing scenic

A.  The propoged ge it
revreational oy HdV&g&Lmﬂﬁmi LT

apgthatio,

E.  The proposed ; ivity will not cause mﬁrmasenahia erosdon of soil o
ssdiment prov Q@& that during dre dge spoil dlsposal operations the berge or

a%eagm vessel will come to and SLEY at & complete desd Stop st the center
of the disposal ares until 21l materisly are off lpaded.

weo  The proposed activite will not inhibit the matuvg? Lfﬁﬁﬁfﬁf 8f #eil from
the bervestrial tg ¢ &

B The proposed antiy %mxm any estudrine or maring
fisheries or sther ag : @ dredging ang spoils
dispesal ocours onl osperific lescation fZ.E-b the recommendad time of

& : Ma i ire spuroes, ard
provided that Q:eﬂg: ater x the Douhiling Point Beach is dispomed of
¥ i { : o

18t to March ise.
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The proposed antd Ly owill oo
hghivat, freshwater W@?l Skete! plwwi habitat,

fichery or other 2

eagcnably

%u proposed avtivity will not violate BTy SLELE wWa
neloding those govaryiing the '?ﬁﬁle@ ghiome of %}
tbw dredged matsrial is gv%mﬁwg ¥ oovarse sand, havin

contalning boxic codt aminan b

The propossd activity will not wnreasonably ceuse or increamse fhe flogding
of the alteratvion area opr adiacent pruperties,

grisre with the narursl
2 dune system in that the
&&% that Beackh sand will
eal pite iz in the sand

Tha ﬂrupuﬁﬁd autivity will nor unrazsonably dn
supply or movement of sand within or to the s
river bed will be leveled rather than sxicavate
not be carriéd offshore. The Jacknife Lwﬁ g g
system, which esxtends seawsrd of the dispousl

The proposed activivy will not unreasonably increase the eroglon bhazard o
the sand dune system in that procesaes moving sand on the river bed are not
divectly linked [in opace and time) ro fhose Causing Deachk and dune erosion
near the high water marlk.

The sctivity is not on an cutstanding viver seEgment as noted in Title 38
MLBE.E. A, Sectiom LEG.

the Department CONCHRS WITH THE CONSISTENOY DETERMINATION
Te

THEREFORE,

plicaticn by tler dated April 20, 1989, The Deépartment alsn APPROVES the
reguest for a Water Quality umrﬁiflra“ian by the 1.3, Army Corps of Engineers
to dredge two ea?Luﬁv of the Kennebec River Federal ﬁav&gmtlan Project WITH
THE ATTACHED CONDITIONS.

Btandard Condftipne of Approvael, a copy stiached.

redging and dredged sweils dispesal at the Doubling Péint Beach may only

soour during the meziad batwesn wa*mmbgz 10th and October 10th or March
Yot and Aprll 30th.  From Rovember 15t to Mayeh let, dredging may sccur st
“he

Doubling Foint Bsach, however, dredge spoils must be disposed of at the
Jacknife Ledps nesrshors disposal wite.

Dredging at the mouth of the River will only ovcur during e

£

between Fovember Ist and April 30th. Bredged material frem this mouth of
the River ssetion will
disposal sitse.

be disposed of st the Jecknife Ledpe wesrshare
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ONE ANT DATE P
DN AHD DATED AT

BY: oo wﬁwc \;\{3@:

Hean O, Marrioti, Comminsi oner

PLEASE ROTE THE ATTACHED SHEET FOR APREAL PROCETURES. ...
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Date of applivetion acceptance L &lg4 ey

[

Date of delegation to the Comuissioner  5/22/8%
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B, Fafiiary of Proposal: Oh Newenber 2, 2000, the

; Corps of
Emain@arr ﬁubmi ted a reguest for a wonElEtanay determination to d:@ﬁge
f L

mavlgation channel in ths Bennaboc Rive

wn&wvm dxa&gimg must be completed prist o the
from Banh Iron Works (BIW] in mid-Dedgmber.
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STATE OF MAINE

DEPARTMENT OF ENVIRONMENTAL PROTECTION
17 STATE HOUSE STATION
AUGUSTA, ME (4333

DEPARTMENT ORDER
INTHE MATTER OF
U.S. ARMY CORPS OF ENGINEERS ) NATURAL RESOURCES PROTECTION ACT
Bath and Phippsburg, Sagadahoc County Y COASTAL WETLAND ALTERATION
MAINTENANCE DREDGING ) WATER QUALITY CERTIFICATION
L-16281-4E-E-N (approval) ) FINDINGS OF FACT AND ORDER

Pursuant to the provisions of 38 M.R.S.A. Sections 480-A et seq. and Section 401 of the Federal Water
Pollution Control Act, the Department of Environmental Protection has considered the application of the
U.S. ARMY CORPS OF ENGINEERS with the supportive data, agency review comments, and other
related materials on file and FINDS THE FOLLOWING FACTS:

I PROJECT DESCRIPTION:

A. History of Project: Under the Lower Kennebec River Navigation Project, the Army
Corps of Engineers (Corps} is authorized to maintain the Federal channel in the lower Kennebec
River. The dimensions of the channe are 27 feet deep at mean low water (MLW) and at least
500 feet wide, extending approximately 13 miles upstream from the Kennebec River’s mouth
near Popham Beach to the City of Bath. Shoaling within the Federal channel at two reaches,
Doubling Point reach and North Sugarloaf Island reach, require periodic maintenance dredging to
maintain the 27-foot deep channel. Maintaining the channel depth at these two locations ensures
the safe passage of U.S. Navy vessels to and from Bath Iron Works (BIW).

In Department Order #1.-16281-4E-A-N, dated November 30, 1989, the Department issued a
federal consistency finding and water quality certification to the applicant for dredging
approximately 150,000 cubic yards of material to restore the'channel to its authorized depth.
Subsequent water quality certifications in 1997 and 2000 were issued by the Department for
maintenance dredging in the Kennebec River. In Department Order #1.-16281 -AB-D-N, dated
March 15, 2002, the Department issued a federal consistency finding and water quality
certification authorizing conditional approval over a ten-year period to perform maintenance
dredging at both Doubling Point and North Sugarloaf Island reaches. To protect the endangered
shortnosed sturgeon, Department Order #1-16281-4E-D-N limits maintenance dredging o the
winter months with specific dredge windows dependent on the dredging method.

B. Summary: At the request of the U.S. Navy, the applicant proposes to dredge from both
Doubling Point and North Sugarloaf Island reaches to the approved 27-foot chanmel to ensure safe
passage for the U.S.S. SPRUANCE. The Navy will take delivery of the U.5.8. SPRUANCE
from BIW.on September 1, 2011 and has stated that the addition of the U.S.8. SPRUANCE to the
fleet 1s critical to Fleet Operations and National Defense.

The U.S.S. SPRUANCE embarked for sea trials on February 16, 2011 and returned February 17,
2011, BIW’s pilot, Captain Earl Walker, reported during the February 18, 2011 meeting between
the Army Corps of Engineers, Maine Congressional representatives, multiple State agencies, and
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members of the public involved in dredging activities that he was able to navigate the ship pést
the shoals, but doing so was both difficult and hazardous. He reported that in order to make the
transit past Doubling Point, he had to tum the ship outside of the Federal channel.

An estimated 70,000 cubic vards of sand is proposed to be dredged based on a hydrographic
survey the Corps conducted in January 2011. Because of the dynamic nature of the river system,
the actual volume of dredged material may be more or less than 70,000 cubic yards. The
hydrographic survey indicates that Doubling Point has shoaled up to -21.6 feet Mean Lower Low
Water (MLLW). At North Sugarloaf Island reach, sand has shoaled at a lesser rate, but some
areas within this reach are still above the authorized river channel depth of -27 feet MLLW. The
Corps is changing its tidal datum for setting the bottom of the river channel from MLW to
MLLW. This change in datum represents an increase in depth of approximately three inches.

The Corps proposes to dredge the Federal channel in a portion of Doubling Point reach between
Lincoln Ledge, which is approximately 2,350 feet downstream of BIW, to the turn at Doubling
Point. Most of the dredging activity will occur between the Coast Guard’s green buoy C*317 and
red buoy R“287, which covers an area of approximately 35 acres. To reduce the frequency of
dredging at Doubling Point, the Corps proposes advanced maintenance of the channel by
removing the sand waves down to elevation -32 MLLW. The proposed project will generate
approximately 50,000 cubic yards of fine-grained sand. Disposal of dredge material from this
area will be disposed of at a delineated in-river site, known by the Corps as the Bluff Head
Disposal Area and locally as Fiddlers Reach, located approximately 1.7 nautical miles downriver
from the dredge site. The Corps has disposed of dredge material from Doubling Point at this site

;;;;;;;

The applicant also proposes to dredge the Federal channel to a depth of -27 feet MLLW plus an
additional 2-foot overdredge in a portion of North Sugarloaf Island reach. Most of the dredging
activity will occur at two points between the Coast Guard’s green buoy C*5” and red buoy R*67,
which covers an area of approgimately two acres. The proposed project will generate
approximately 20,000 cubic yards of fine-grained sand. Disposal of dredge material from the
area will be disposed of at a nearshore disposal site located approximately 0.4 nautical miles
south of Jackknife Ledge. This site has been used as a disposal site for previous dredge projects,
with the last dredge done in 2003,

C. Cusrent Use of the Site: Along Doubling Poinf reach the west (Brunswick) side of the
Kennebec River is developed along the riverbank, while the east (Arrowsic) side is largely

undeveloped. At North Sugarloaf Island reach, the west (Phippsburg) side abuts Popham Beach.

EXISTING SCENIC, AESTHETIC, RECREATIONAL OR NAVIGATIONAL USES:

In accordance with Chapter 313, Assessing and Mitigating Impacts to Scenic and Aesthetic Uses,
the applicant submitted a copy of the Department's Visual Evaluation Field Survey Checklist as
Appendix A to the application along with a description of the property and the proposed project.
The Corps also submitted several photographs of the proposed project site including an aerial
photograph of the project site.

The proposed project is located in the Kennebec River, which is a scenic resource visited by the
general public, in part, for the use, observation, enjoyment and appreciation of its natural and
cultural visual qualities, There will be no permanent changes to the scenic and aesthetic values of
the river, because dredging activities will take place in the subtidal area. The applicant intends to
use a hopper dredge to perform the proposed project. working 24 hours a day seven days a week
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beginning August I, 2011, Dredging equipment will be in the water for approximately four
weeks or less depending on conditions.

The proposed project was evaluated using the Department’s Visual Impact Assessment Matrix
and was found to have an acceptable potential visual impact rating. Based on the mformation
submitted in the application, and the visual impact rating, the Departraent determined that the
location and scale of the proposed activity is compatible with the existing visual quality and
landscape characteristics found within the viewshed of the scenic resource in the project area.

In comments submitted to the Department, interested parties expressed concern that the proposed
project would impact summertime recreational activities both on and adjacent {o the river because
of noise generated during dredging and disposal operations and from the hopper dredge making
repeated trips to dispose of dredged material. Given the amount of boat traffic currently
experienced on this section of the river during this tine of year, and the relatively short period
during which the proposed project will take place, the Department finds that the movement of the
hopper dredge from the two dredge sites to their respective disposal sites will not result in an
unreasonable impact to existing navigational uses of the river provided the mitigation
requirements outlined in Finding 7 are followed.

Dredging operations will run for 24 hours a day, and as a result, disposal of dredged material will
occur doring nighttime hours. The Corps reported that the hopper dredge would fill, dump, and
return approximately once every two hours, This would result in approximately 4-5 trips between
the hours of 9 pmto 7 am. The Corps also reported that under optimal conditions, the estimated
time to complete dredging at the Doubling Point site would be two to three days and less at the
North Sugarloaf Island site. Given the short duration of the project and limited number of trips
expected during the nighttime hours, the Department finds that the proposed project will not have
an wireasonable impact to the recreational uses of the area.

The Department finds that the proposed activity will not unreasonably interfere with existing
scenic, aesthetic, recreational, or navigational uses of the protected natural resource.

3. GEOLOGICAL CONSIDERATIONS:

Doubling Point has been identified as a bedload convergence zone, where bi-directional flow
from the natural flow (downstream) of the river and tidal action (upstrear) transport sand up and
down river depending on the dominant current. The result is that bedload sediment accuniuiates
in the form of large, oscillating sand waves within the linits of the Federal channel. The recent
surveys have documented crests of the sand waves reaching a height of almost 20 feet MLLW.
The Corps last dredged these two river segments in 2003,

The Maine Geological Survey (MGS) has routinely reviewed maintenance dredging projects in
the Kennebec River proposed by both the Corps and BIW. MGS favors the in-river disposal of
sand at the Bluff Head Disposal Area since it keeps the sand, an important rescurce, within the
riverine system. In commenting on earlier applications that proposed disposal of sand at Bluff
Head, MGS stated that the sand will disperse in less than a vear and remain part of the natural
river bedload. MGS further stated that the mobile sand in the Kennebec River i1s a resource that
has an important role in maintaining sandy estuarine habitats as well as the sand bars, beaches,
and dunes af the river mouth. MGS has no concerns about using Jackknife Ledge as a disposal
site.

The Department of Marine Resources (DMR) held a public meeting in Phippsburg on February
24, 2011 to gather information and hear concemns from the public about the proposed project.
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During the public meeting, Ms. Dot Kelly, whose property abuts the Binff Head Disposal Site,
raised concerns about the effects of a dredge that occurred 1n 2009 {the Department approved
BIW’s dredge of its dry-dock sinking basin in Department Order #1-14787-4E-Z-N) durmg
which dredged materials were disposed of at the Bluff Head Disposal Site. Ms. Kelly stated that
following the disposal of this material by BIW, her shoreline was heavily deposited with silt and
expressed concern that the proposed project would have the same effect.

Included with the current application were grain-size analyses from several locations within both
dredge sites. The Particle Size Analysis (ASTM D422-63} determined that samples taken at both
locations were composed of 98-99% sand. The Unified Soil Classification System identified the
samples as medium to fine-grained, poorly-sorted sands. Only one sample contained greater than
one percent silt/clay. MGS reported that the bulk of the dredged material from Doubling Point
reach would be expected to settle quickly at the Bluff Head Dispesal Area, and that material from
North Sugarloaf Island reach was consistent with the sandy sediment found in the Jackknife
Ledge disposal site. MGS noted that fine-grained sediment (silts and clays) would not settle
quickly but would be carried by tidal and river currents to intertidal and subtidal depositional sites
upstream and downstream of the disposal sites. MGS also noted that it is not possible to quantify
and predict transient water quality impacts, nor is it possible to identify specific areas that may
become silted as a result of the proposed project.

In comments received from other interested parties, the concern was raised that chemical
sampling of the proposed dredge material was not performed and that the Department should
require chemical sampling prior to issuing a Water Quality Certification. Under the statute, 38
M.R.S.A. § 430-E(3)(A), an applicant is required to collect and test dredge spoils in accordance
with a protocol approved by the commissioner. The Department has historicaily required that afl
dredge projects that propose open water disposal comply with the disposal requirements
established by the Corps. As part of the application, the Corps submitted a draft Suitability
Determination, dated January 14, 2011. The Suitability Determination summarized the grain-size
analyses conducted on samples from the two dredge sites and noted that, in accordance with 40
CFR Part 230.60, no further testing would be required because the composition of the samples is
primarily sand and not considered a likely carrier of contaminants. 40 CFR Part 230.60 states
that dredged or fill material would most likely be free from chemical, biclogical, or.other
pollutants where it is composed primarily of sand, gravel, or other naturally occurring inert
material.

Based on the materials submitted with the application and MGS’ comments, the Department finds

that the activity will not cause unreasonable erosion of seil or sediment nor unreasonably mhibit
the natural transfer of soil from the terrestrial to the marine or freshwater environment.

4. HABITAT CONSIDERATIONS:

During the public meeting referenced in Finding 3, Mr. Dean Doyle, a local harvester of soft-shell
clams, raised concerns that the proposed project will create a turbid discharge that would result in
impacts to downstream clam flats at the height of the commercial clamming season. This issue
was raised prior to the applicant’s 1997 maintenance dredge of Doubling Point. Department
Order #1-16281-4E-B-N, dated, October 22, 1997, required the submission of a report that
summarized monitoring of the Bluff Head Disposal Area for turbidity and fecal coliform before
and after the approved project. In a letter prepared by Normandeau Associates and dated
December 5, 1997, summarizing the findings of the report, Normandeau stated that turbidity
levels were consistent with other sampling stations along the Kennebec River and that there was
no trend related to station, depth, or dredging/disposal. An earlier study entitled, ““A Tinal Report
on the Effects of Dredging and Spoil Disposal on the Sediment Characteristics of the Clam Flats
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of the Lower Kennebec Estuary,” dated March 1982, did not find a correlation between disposal
of dredged material at the Bluff Head Disposal Site and sedimentation at downstream clam flats.

In previous dredging projects, the clam flats were not a major item of concern because they were
not approved for commercial harvesting and because the dredge windows were restricted to the
late fall and winter months when clams are not harvested. DMR recommends that sampling of
the river for fecal coliform downstream from the Bluff Head Disposal Site be performed to ensure
that dredging and disposal activities do not re-suspend fecal coliform, which may result in closure
of the clam flats. DMR stated that it will use its staff to monitor the water quality downstream of
the Bluff Head Disposal Site. DMR reiterated Mr. Doyle’s comment that a significant portion of
the local harvesters’ income is generated during the month of August and that if a shellfish
closure is mandated, then compensation should be required.

The Corps stated that, given the 24 hours a day work schedule for this project, dredging
operations at Doubling Point could be completed in as few as two or three days and less for
dredging at North Sugarloaf Island reach. Because DMR proposes to monitor water quality
downstream of the Bluff Head Disposal Site, and given the low percentage of silt-sized particles
that would create turbid discharge and the short time to perform the dredge, the Department finds
that the proposed project is not expected to have an unreasonable impact to the clam flats near the
mouth of the river.

DMR recognizes the emergency nature of the request to dredge, but it is concerned with the
potential loss of shortnose or Atlantic sturgeon based on incidents from past dredging operations
when fish were entrained. DMR recommended during the February 8, 2011 pre-application
meeting, and again in its review comments, that the Corps {ag up to 50 shortnosed sturgeon with
acoustic tags and then track the fish with a mobile receiver aboard the hopper dredge. During the
pre-application meeting, the Corps responded that dredging operations must continue 24 hours a
day to ensure that the project is completed on time and that dredging would not be suspended
because a tagged sturgeon may come into the area being dredged.

The Department fnds that tagging and tracking sturgeon for this project would be impracticable,
and recommends that in lieu of tagging and tracking, the Corps have a qualified observer be
onboard the hopper dredge to monitor and report the capture of shortnose or Atlantic sturgeon
during the proposed project to the Bureau of Land and Water Quality.

- Department staff reviewed a Geographic Information Systern (GIS) database that contains
information provided by both the Department of Marine Resources and the Department of Inland
Fisheries and Wildlife. The GIS database indicates that there are no Significant Wildlife Habitats
as defined in the Natural Resources Protection Act associated with the two dredge sites or with
the two disposal sites.

Based on the prior studies referenced above, materials submitted with the application, and DMR’s
review comments, the Department finds that the activity will not unreasonably harm any
significant wildlife habitat, freshwater wetland piant habitat, threatened or endangered plant
habitat, aquatic or adjacent upland habitat, travel corridor, freshwater, estuarine or marine
fisheries or other aquatic life provided that a qualified observer be onboard the hopper dredge to
monitor and report the capture of shortnose or Atlantic sturgeon.
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WATER QUALITY CONSIDERATIONS:

In April 2010, Ms. Kelly asked the Department to confirm the Water Quality Classification of the
river segment where the Bluff Head Disposal Site is located. She alleges that the area is
classified as a Class SA water, which would prohibit the disposal of dredge spoils.

Following a review of the statute, 38 M.R.S.A. § 469(5)(B), by staff from the Division of
Environmental Assessment {DEA), it was determined that the statute, as written, is in error
because it lacks a northerly boundary delineation. The literal interpretation of the statute, as
written, lists the tidal waters of the Kennebec River in Phippsburg as Class SA extending from
the mouth of the river to the Bath town line. While 33 M.R.S.A. § 469%(5)(B) could be interpreted
to lead to this conclusion, this would conflict with the history of this paragraph. Paragraph B was
promulgated in 1990 based on the “Staff Proposal for Reclassification of Surface Waters to the
Board of Environmental Protection,” dated November 1, 1989, which includes the proposal for
paragraph B under the heading “Popham Beach area (Phippsburg).” The proposal describes the
Popham Beach, Seawall Beach and nearby offshore Heron Islands area, pointing out the protected
status of the beaches and the seabird nesting habitat on Seawall and the Heron Islands. The
longitudinal references in paragraph B are at either end of Seawall and Popham beaches. The
clear intent was to protect these valuable beaches and the associated seabird nesting areas on the
beaches and islands, and the Department has always interpreted it in this manner.

Because the statute uses the town-by-town classification system, the same strefch of river on the
Georgetown side is not listed as Class SA in 38 MLR.S.A. § 469(5)(B), and so defaults to Class
SB.

Since the issue was first raised by Ms. Kelly, the DEA has been working to resolve the drafting
error in the water quality classification designation for this section of the Kennebec River as it
was originally intended. In proposed legislation scheduled for review at the 125" Maine
Legislature later this year, DEA proposes to correct the drafting error to limit the Class SA water
designation to the intertidal portion of the Kennebec River on the northerly side of Popham Beach
State Park and Fort Popham as was originally intended. All waters upstream of this point would
be classified as Class SB waters. The legislative proposal would eliminate the Class SA
designation to all waters of the Kennebec River north of the mouth of the river.

Given the drafting error noted in 38 M.R.S.A. § 469(3)(B) and the current efforts being taken to
correct it, the Department does not anticipate that the proposed project will violate state water
quality laws governing the classification of the State’s waters. Provided that the Legisiature
corrects the classification of the intertidal portion of the Kennebec River from the mouth of the
river to the Bath town line to be Class SB waters as described in proposed legislation before the
125™ Session of the Maine Legislature, the Departrnent does not anticipate that the proposed
project will violate any state water quality law governing the classification of the State’s waters.

In comments received Tom interested parties, the concern was raised that if it i3 defermined that
the disposal site is in a Class SB water, then in accordance with 38 M.R.S.A. § 469(5)B)2)C),
discharges to Class SB waters may not cause an adverse impact to estuarine and marine life or
that a new discharge will not cause closure of open shellfish areas. As discussed in Finding 4, the
dredged material is not expected to carry contaminants that would result i an adverse impactio
downstream aquatic life, and as discussed in Finding 5, provisions will be taken to monitor
downstream water quality to determine if dredging operations wiil have an adverse impact on the
clam flats.
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Given the composition of the dredged material and the provisions that will be taken to protect

open shelifish areas, the Department does not anticipate that the proposed project will violate any
state water quality law, including those governing the classification of the State’s waters.

6. WETLANDS AND WATERBODIES PROTECTION RULES:

The Department’s Wetlands and Waterbodies Protection Rules, Chapter 310, require that the
applicant meet the following standards:

Al Avoidance. No activity may be permitted if there is a practicable alternative to the
project that would be less damaging to the environment. Each application for a coastal wetland
alteration permit must provide an analysis of alternatives in order to demonstrate that a
practicable alternative does not exist. The applicant submitted an alternatives analysis for the
proposed project in the Febroary 2011 Draft Environmental Assessment. The purpose of the
proposed project is to restore the depth of the federal channel and reduce the potential of
groundings by ships. The alternatives analysis considered a no dredge alternative and several
alternate dredging methods (mechanical, hydraulic, or hopper dredge) and disposal methods
{ocean or upland disposal). The Department finds that the analysis demonstrates that ocean
disposal is the least environmentally damaging practicable alternative that meets the project
purpose.

B.  Minimal Alteration. The amount of wetland to be altered must be kept to the minimum
amount necessary for meeting the overall purpose of the project, The applicant prepared a
detailed hydrographic survey of the project area to ensure that the minimum amount of material
will be removed from the project area to meet the federally approved depth. Removing bottom
material will not permanently alter the existing bottom sediment and habitat characteristics and
therefore minimizes the impact to marine fisheries.

C. Compensation. In accordance with Chapter 310, compensation is required to achieve the
goal of no net loss of wetland functions and values. The applicant demonstrated that the
proposed dredge will not permanently alter the characteristics of the project area. Based on
surveys by the applicant and comments from DMR, the Department finds that the impact to
wetland functions from the proposed project will be temporary and insignificant. Therefore, no
compensation is required.

The Department finds that the applicant has avoided and minimized wetland impacts to the

greatest extent practicable, and that the proposed project represents the least environmentally
damaging alternative that meets the overall purpose of the project.

7. DREDGE SPOILS TRANSPORTATION CONSIDERATIONS:

As required by 38 M.R.S.A. Section 480-D (9}, DMR provided an assessment of the proposed
nroject and its impact on the fishing industry as stated in Finding 4. To minzmize this impact, the
Department finds that the applicant must:

a. Clearly mark or designate the dredging area, the disposa! area, and the transportation route
from Doubling Point reach to the Bluff Head Disposal Area and from North Sugarloaf Island
reach to the Jackknife Ledge nearshore disposal site.

b. Publish the transportation routes in a newspaper of general circulation in the area adjacent to
the routes.
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¢. Publish in a local newspaper the procedure that the applicant will use to respond to inquiries
regarding the loss of fishing gear during the dredging operation.

OTHER CONSIDERATIONS:

The Department did not identify any other issues involving existing scenic, aesthetic, or
navigational uses, soil erosion, habitat or fisheries, the natural transfer of soil, natural flow of
water, water quality, or flooding.

BASED on the above findings of fact, and subject to the conditions listed below, the Department makes
the following conclusions pursuant to 38 M.R.S.A. Sections 480-A et seq. and Section 401 of the Federal
Water Pollution Control Act:

A,

G

The proposed activity will not unreasonably interfere with existing scenic, aesthetic, recreational,
or navigational uses.

The proposed activity will not cause unreasonable erosion of soil or sediment.

The proposed activity will not unreasonably inhibit the natural transfer of soil from the terrestrial
to the marine or freshwater environment.

The proposed activity will not unreasonably harm any significant wildlife habitat, freshwater
wetland plant habitat, threatened or endangered plant habitat, aquatic or adjacent upland habitat,
travel corridor, freshwater, estuarine, or marine fisheries or other aquatic life provided that the
applicant publishes the notices described in Finding 7 one week prior to commencing the
dredging operation, and a qualified observer is onboard the hopper dredge to monitor and report
the capture of shortnose or Atlantic sturgeon, as described in Finding 4.

The proposed activity will not unreasonably mterfere with the natural flow of any surface or
subsurface waters.

The proposed activity will not violate any state water quality law, including those goveming the
classifications of the State's waters, provided the Legislature corrects the classification of the
intertidal portion of the Kennebee River from the mouth of the river to the Bath town line to be
Class SB waters as is currently proposed in the 125" Session of the Maine Legislature.

The proposed activity will not unreasonably cause or increase the flcoding of the alteration area
or adjacent properties.

The proposed activity is not on or adjacent to a sand dune.

The proposed activity is not on an outstanding river scgment as noted in Title 38 MLR.S.A.
Section 480-P.

THEREFORE, the Department APPROVES the above noted application of the U.S. ARMY CORPS OF
ENGINEERS to complete dredgimg in the Kennebee River, as described above, SUBJECT TO THE
ATTACHED CONDITIONS, and all appticable standards and regulations:
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1. Standard Conditions of Approval, a copy attached.

2. The applicant shall take all necessary measures to ensure that its activities or those of its agents
do not result in measurable erosion of soil on the site during the construction of the project
covered by this approval.

3. Severability. The invalidity or unenforceability of any provision, or part thereof, of this License shall not
affect the remainder of the provision or any other provisions. This License shall be construed and
enforced in all respects as if such invalid or unenforceable provision or part thereof had been omitted.

4, The applicant shall not dispose of dredge material in any disposal site in the intertidal portion of
the Kennebec River between the mouth of the river to the Bath town line unless and until the
Maine Legislature corrects the classification of the intertidal portion of the Kennebec River from
the mouth of the river to the Bath town line to be Class SB waters as is currently proposed in the
125" Session of the Maine Legislature.

5. The applicant shall employ a qualified observer to monitor and report the capture of shortnose or
Atlantic sturgeon during the project to the Burean of Land and Water Quality.

6. The applicant shall comply with the provisions of 38 M.R.S.A. 480-D (9) and shalk:

a. Clearly mark or designate the dredging area, the disposal area, and the transportation route
from Doubling Point reach to the Bluff Head Disposal Area and from North Sugarloaf Island
reach to the Jackknife Ledge nearshore disposal site.

b. Publish the transportation routes in a newspaper of general circulation in the area adjacent to
the routes.

¢. Publish in local newspapers the procedure that the applicant will use to respond to inguiries
regarding the loss of fishing gear during the dredging operation.

THIS APPROVAL DOES NOT CONSTITUTE OR SUBSTITUTE FOR ANY OTHER REQUIRED
STATE, FEDERAL OR LOCAL APPROVALS NOR DOES IT VERIFY COMPLIANCE WITH ANY
APPLICABLE SHORELAND ZONING ORDINANCES.

DONE AND DATED IN AUGUSTA, MAINE, THIS/ L} DAY O

DEPARTMENT OF ENVIRONMENTAL PROTECTION

%fﬁ(w /x /d‘/f/m M@f* /fwf

Darryl N. i%rown Cofmisbioner

rlg/ats#73122/116281en
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Natural Resource Protection Act (NRPA)
standard Conditions

THE FOLLOWING STANDARD CONDITIONS SHALL APPLY TO ALL PERMITS GRANTED
UNDER THE NATURAL RESOURCE PROTECTION ACT, TITLE 38, M.R.S.A. SECTION 480-A
ET.SEGQ. UNLESS OTHERWISE SPECIFICALLY STATED IN THE PERMIT.

Al

G.

H.

1.

Approval of Variations From Plans. The granting of this permit is dependent upon and limited to
the proposals and plans contained in the application and supporting documents submitted and
affirmed to by the applicant. Any variation from these plans, proposals, and supporting
documents is subject to review and approval prior to implementation.

Compliance With All Applicable Laws. The applicant shall secure and comply with all applicable

federal, state, and local licenses, permits, authorizations, conditions, agreements, and orders prior
to or during construction and operation, as appropriate.

Erosion Control. The applicant shall take all necessary measures to ensure that his activities or
those of his agents do not result in measurable erosion of soils on the site during the construction
and operation of the project covered by this Approval.

Compliance With Conditions. Should the project be found, at any time, not to be in compliance
with any of the Conditions of this Approval, or should the applicant construct or operate this
development in any way other the specified in the Application or Supporting Documents, as
modified by the Conditions of this Approval, then the terms of this Appreval shall be considered
10 have been violated.

Initiation of Activity Within Two Years. If construction or operation of the activity is not begun
within two vears, this permit shall lapse and the applicant shall reapply to the Board for a new
permit. The applicant may not begin construction or operation of the activity until a new permit is
granted. Reapplications for permits shall state the reasons why the applicant will be able to begin
the activity within two years form the granting of a new permit, if so granted. Reapplications for
permits may include information submitted in the initial application by reference.

Reexamination Afier Five Years, If the approved activity is not completed within five years from
the date of the granting of a permit, the Board may reexamine its permit approval and impose
additional terms or conditions to respond to significant changes in circamstances which may have
occurred during the five-year period.

No_Construction Equipment Below High Water, No construction equipment used in the
undertaking of an approved activity is allowed below the mean high water line unless otherwise
specified by this permut.

Permit Included In Contract Bids, A copy of this permit must be included in or aftached to all
contract bid specifications for the approved aciivity.

Permit Shown To Contractor. Work done by a contractor pursuant to this permit shall not begin
before the contractor has heen shown by the applicant a copy of this permit.

Revised (4/92/DEP LW0428



